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Alexander Brebner, Merchant in Portſoy, & Appellant. 


efrs. John Haliburton and Company, Mer- 
chants in Edinburgh, - - = - 
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{Reſpondents 


The Reſpondents C A S E. 


HE deceaſed Mr. John Haliburton, reſiding as a Merchant at Edinburgh, tranſacted Bu- 
ſineſs, for ſeveral Years, to a large Extent, for the Appellam; and in the Courſe of their 
Correſpondence many Bills were occaſionally ſent to Mr. Haliburton, with Directions for 
3 recovering Payment, and applying the Value for the Reſpondents Account. 
4 | In March 1752, the Appellant ſent by Poſt to Mr. Haliburton three Bills, one for 1241. 38. 4d. 
eeling, accepted by William Macintyre and others, Merchants in Greenock, payable on the 17th of 
Mr. —Another for 151/. 7s. 9d. Sterling, accepted by James Davidſon and others, Merchants 
in Paiſley, payable the 28th of March; and the third, for 19/. 13s. 9d. Sterling, accepted by John 
Pattiſon and Matthew Crawford in Paiſley, payable likewiſe on the 28th of March, 17 52.—In 
me Letter accompanying theſe Bills, the Appellant acquaints Mr. Haliburton of his having purchaſed 
= Ship for 230/. payable at the Port of Leith near Edinburgh, and he adds, © You'll pay her out of 
( che above Bills, and place accordingly.” + 
on the 12th of March, Mr. Haliburton, in a Letter to the Appellant, acknowledged the Receipt 
WT of theſe three Bills, amounting to 2951. 45s. 10d. to be paſſed to the Appellant's Credit, when 
= paid. | 
9 On the 19th of March, Mr. Haliburton tranſmitted theſe three Bills to Mr. Robert Boyd, Mer- 
chant in G/aſgow, in the Neighbourhoad of Greenocł and Paiſley, where the Debtors reſided, to 
hom he writes, © You'll make Remittance in Edinburgh Bills or Notes, when you come in Caſh, 
por the incloſed Bills.” —And in the End of his Letter he adds, I doubt not but the Bills will be 
= duly paid, and you'll make me Remittances,” | 1 
Mr. Boyd, in a Letter to Mr. Haliburton, dated next Day, the 2oth of March, acknowledges the 
Receipt of theſe Bills, and adds, For which, when in Caſh, I will remit you! have ſent the 124“. 
Bill to Greenock for Payment, and expect the Caſh will be ſent me by To-morrow's Poſt if it comes, 
will remit you.“ 5 
Meſſrs. Coutts and Company, Merchants in London, having tranſmitted to Mr. Haliburton Mr. 
Bd accepted Bill for 2351. 13s. 6d. he writes Mr. Haliburton, on the 23d of March, I muſt 
= © beg your Indulgence in applying my Acceptance on Coutts, Trotter, and Stephens Bill on me for 23 51. 
W © 135. 6d. due To-morrow, till next Poſt, when ſhall remit you for it, as I could not To-dey procure 
(either a Bill on your Place at Sight, or a London Bill for that Sum, but am promiſed it againſt next 
= © Pf, when you may depend on it being remitted you.” — And adds, “ I will take a Jaunt to Paiſley 
SS © (ix Miles from Glaſgow) To-morrow, and will take your Bills along with me—My Friend at 
 Greenock writes me that Macintyre, &c. are to pay ſoon.” | 
_ 0! the 2;th of March, two Days after, Mr. Boyd writes, “ Incloſed you have my Bill, at four 
pays Sight, on Adam Fairbolm, for 2001. which pleaſe apply to my Credit. I will remit you 
further per the next Poſt, when 1 expect your Money from Greenock— 
A * Paiſley don't fall due before the 28th” 1 
On the 26th of March, Mr. Haliburton writes to Mr. Boyd, © By the laſt you remit me your Bill 
on Adam Fairbolm for 2001. which will be at your Credit in Courſe, and ſhall be expecting fur- 
WS © ther Remittances with Conveniency.” | 3 
N In a Letter to the A pellant, dated the 31ſt of March, Mr. Haliburton writes, I have not got 
AE © Payment of your Bills on Parſley, thoſe laſt ſent me.” 5 
. On the iſt of April, Mr. Boyd writes to Mr. Haliburton, This gives you Advice of my having 
3 2 received Payment of your Greenock Bill, and ſhall know againſt next Poſt if the Paiſey Chaps have 
=—_ paid, having ſent the ſame to my Friend there; they are good Pecple---I ſhall fall on a Method of 
= making you Payment of the ſame, and Ballance of Coutts and Company's Draught, which you are 
WO Pleaſed to paſs to my Debite.“ 8 re? "HY Et 
. On the 6th of April, Mr. Boyd again writes to Mr. Haliburton, <* This ſerves to adviſe you, that 
z A 5 have made you Remittance this Poſt, but could not get any Bills on yaur Place To-day.--- ; 
5 e Paiſley Money is not yet all paid---] will, per next, remit you to my Credit. | 
= .. On the 15th of April, Mr, Boyd writes to Mr. Haliburton, ** I would: have wrote to you long ago E 
. with the Needful, but was in Expectation of the Paiſſey Money, which I doubt not may be paid, 
=. but have not theſe two Market-Days heard from the Gentleman to whom J ſent them -I will write 
Dau agreeably ſoon.” | | ee ene 20 5 | 
 M 1 the 22d of April, Mr. Boyd writes Mr. Haliburton, “ You have incloſed Robert Polhock S * 
Wo ll for 1000. Sterling, at ſeventy Days Date, on William Wright, London, which pleaſe negotiate 4 
and apply to my Credit! will ſoon make you further Remittance.” © ©» | 
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On the 23d of April, Mr. Haliburton writes Mr. Boyd, acknowledging the Receipt of th 
100 J. Bill on London, © which is placed to your Credit, —lI hope you have got in all my 8 
and that you'll remit me in courſe,” | = 0 

On the 28th of April, Mr. Haliburton again writes Mr. Boyd.—* J hope you have got in all m 
« Money, and that you'll remit me in courſe.” 4 | f 

On the iſt of May, three Days after, Mr. Boyd ſtopt Payment, to the Surpriſe of all the Mer. 
chants of that Country, as he was a Perſon of the beſt Character and Credit, and was eſteemeq gf 
opulent Circumſtances. —He wrote Mr. Haliburton on this Occaſion, propoſing a Compoſition with 
his Creditors; and on the 5th of May, Mr. Haliburton made Anſwer, “I can't agree to take a 
«« Compoſition for your Debt.—I hold what you are due for Account of my Friend in Pore — 
« I adviſe him this Night, and I promiſe to give you his Anſwer once in three Weeks; incau tine 
] have no Doubt of his coming in with the other Creditors.” 

Mr. Haliburton having informed the Appellant of Mr. Boyd's Inſolvency, and defiring his Direc. 
tions, he made Anſwer that he had nothing to do with Mr. Boyd, and that he conſidered M. 
Haliburton as liable for the Bills tranſmitted to him. 

In November 1754, an Action was brought before the Court of Seſſion againſt the Appellant, fer 
Payment of 466 J. 75. 4 d. as the Balance of the Accounts due by him to the Reſpondents, then 
joined in carrying on a Trade in Company with Mr. 7m Haliburton, who died ſome Time 
r 1 
In the Courſe of the Proceedings for ſeveral Years, before the Lord Shewalton, as Lord Ordinary, 
the Appellant ſtated a Variety of Objections to the Accounts, which being all over-ruled by the Loft 
Ordinary, the Appellant at laſt confined his Defence to two particular Points. 


nina Pointin= The Appellant inſiſted, That Mr. Haliburton had not done his Duty as Factor, employed by him iy 
q 1 recovering Payment of the three Bills before- mentioned, tranſmitted to him in March 17 52.—That 
= he had ſuffered the Money to remain too long in Mr. Boyd's Hands, as it now appears the Bills were 
paid to Boyd when they became due, although Mr. Boyd, in his Letters; does not acknowledge re- 
ceiving Payment for ſome Time after, and therefore the Reſpondents ought to be liable for the Con; 
| ſequences ariſing from Mr. Boyd's Inſolvency. py „ 
rue Reſpon- The Reſpondents anſwered, That it appeared by the Correſpondence of Letters exhibited on this 


Occaſion, That Mr. Haliburton did every Thing incumbent upon him to recover Payment of the 
three Bills in Queſtion. —That they were tranſmitted to a Merchant in Glaſ$cw, of acknowledged 
good Credit, —That Mr. Haliburton frequently wrote, and inſiſted in the moſt preſſing Manner with 
Mr. Boyd, who aſſured him, from Time to Time, of his remitting the Money punctually.-—That he 
remitted 200 J. on the 25th of March, in Part of Payment of a Bill due to Meſſrs. Coutts and Com- 
. pany ; and ſoon after he remitted 100 J. more for Payment of the Balance of this Bill, and as a Part 
of the Appellant's Bills, which he had then recovered. —That Mr. Haliburton acted on this Occaſion 


for the Appellant, in the ſame Manner he did for his own Account, and had ſo little Suſpicion of Mr. 

Boyd's Circumſtances, that he advanced him his own Money, and became himſelf a Sufferer oy his 
Inſolvency.— That therefore there could not be a Pretence for accuſing Mr. Haliburton of any Neglect 

in this Caſe, E . 

« July, 2759, The Lord Ordinary, of this Date, pronounced the following Interlocutor. Having conſidered 
Firſt Interlocutor ec the Minutes of Debate, Writes produced, and that the Pur ſuer only acted as Factor for the De- 


f the Lord Or- kd | | 
2 fender, and intruſted the negotiating of the three Bills, extending to 295 l. 45s. 10 d. Sterling, t 


2 „ Robert. Boyd, who at the Time was habite and repute to be in good Credit, repels the Defence, ibu 

« the ſaid three Bills were not duly negotiate, and finds, That the Loſs ſuſtained by Mr. Boy's be— 

« coming oberatus mult fall upon the Defender, and that therefore in accounting, he can have nv 

„ Allowance for the Sum in faid three Bills; and as to the other Articles of the Account puriued 

4 on, objected to by the Defender, Ordains him to give in particular Objections thereto in Writing, 

« betwixt and next Calling.“ 

The Reſpondents having thereafter infiſted before the Lord Ordinary, That as there was 2 conſi- 

derable Balance of Accounts due by the Appellant after admitting all his Objections, he ought im me- 

diately to pay ſuch indiſputed Balance to the Reſpondents.— And the Appellants having at the fame 

Time, inſiſted to have a Diligence or Warrant, for recovering certain Writings relative to the Articles 

6 March, 1960, in Diſpute, the Lord Ordinary, of this Date, * Granted Warrant for Letters of Incident Diligence at 

Second Lnterlo- „ the Defender's Inſtance againſt Havers, and decerned againſt the ſaid Alexander Brebner, for ay” 

Lord Ordinary ** ment of the confeſt Balance of 171 J. 65. 6 d. Sterling, reſerving to the Purſuers to inſiſt agu 
eppeated tom. «© him for what further Balance might be due, and to him his Defences as accords.” 

The Appellant gave in two Repreſentations againſt theſe Interlocutors, wherein he ſtated ſome other 

. Objections to the Accounts, and more particularly inſiſted, 1 

Second Piat il. hat he was intitled to a Part of the 200 J. remitted by Mr. Beyd to Mr. Haliburton, on the = 

| Sed on by the, Of March, as well as to a Part of the 100 J. remitted on the 22d of April, in Regard at the Te 

"peat. theſe Remittances, Mr. Boyd was indebted to Mr. Haliburton, as well for the Value of the Bone 

| dents three Bills, amounting to 295 J. as for Meſſrs. Coutts and Company's Bill for 235 /. And th 

Application of the Money remitted, ought to be made in Proportion to the whole Debts. 2 

The Reſpondent anſwered, That the firſt 200 J. was remitted by Mr. Boyd, as expreſsly je | 

for Payment of Meſſrs. Coutts and Company's Bill, as appeared by his Letters of the 23d and 2 

March, wherein he writes, that he had not then received Payment of the Appellant's three Bills - 

indeed two of theſe Bills did not become due till the 28th of March, three Days after this Reid 1 

That therefore there could not be a Pretence for applying any Part of the Remittance of 5 1 

Payment of the Appellant's Debt; and as to the other Remittance of 100 “. on the 22d of A0 

the Reſpondents admitted the Appellant was intitled to a Proportion of this Sum. | Upan 
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1 
=D Upon this State of the Caſe, The Lord Alemoor, who was appointed Lord Ordinary to the Cauſe, 
r 1762» UPON the Death of Lord Shewwalton, pronounced the following Interiocutor, © Finds that the Defender, 
I ſnterlo- | 6 (4. e. Appellant) is not intitled to have Credit for 290 J. the Contents of the three Bills, ſent by the 
re. « Purſuer to Mr. Boyd at Glafgow, in reſpect it does not appear Mr. Haliburton was guilty of any 
e, (te culpable Negligence, in recovering the Contents of the {aid Bills; —Finds the Defender is not inti- 
« tled to any Proportion of the 2co J. Sterling, remitted by Milliam Boyd to Mr. Heliuriy, on the 
« 26th of March, 1752, in reſpect that Money was not remitted to Mr. Haliburton on Account of 
« the Defenders Bill, but in Payment of the Bill drawn by Cœutis and Company, upon Mr. Beyd; but 
« finds the Defender intitled to a proportional Part of the 1c0/. Sterling, afterwards remitted by Pcyd 
« to Haliburton, pro Rata of the Debts due from Boyd to Halthurion, and the Defender.“ | 
The Appellant gave in a third Repreſentation to the Lord Ordinary, againſt the foreſaid Interlo- 
cutor, and ſtated ſome other Objections to the Accounts, which are no Part of the preſent Queſtion : 
And the Reſpondents having put in their Anſwers, his Lordſhip pronounced the following Interlo- 
5 1562. cutor. Having again conſidered this Repreſentation, with the Anſwers thereto, and that the Re- 


" wth Interlo- 


ele“ preſenter has falled to condeſcend ſpecially upon the Names of ſuch Ship-Malters, to whom he al- 
kel << edges the Sums ſtated in the Purſuers Account, were not paid, refuſes the Detire of the Repre- 
a. « ſentation, and adheres to his former Interlocutor.” 

The Appellant then prefetred a Petition to the whole Lords, againſt the Interlocutors of the Lord 
Ordinary, fo far as related to the two Points before ſtated, concerning the three Bills, and the Remit- 
tance of 200/. on the 25th of March; and Anſwers having been made for the Reſpondents, the 
hy nes. Lords, of this Date, pronounced the following Interlocutor, “ Having adviſed this Petition, with the 
Wenn © Anſwers thereto, they adhere to the Lord Ordinary's Interlocutor, with this Variation, That the 
Pele cc three Bills ſent by the Purſuer to Mr. Boyd at Glaſgow, amount to 295 J. 4s. 10d. Sterling, inſtcad 
2 « of 2901, ſpecified in the Interlocutor, and with this Variation they adhere to the Lord Ordinary's 
« Interlocutor, and refuſe the Deſire of the Petition: Find the Defender liable in the Expence of ex- 

tracting the Decree, as the ſame ſhall be aſcertained by the Collector of the Clerks Dues, but finds 
| © no other Expences due; and remit to the Lord Ordinary to proceed accordingly.” | 
rah. . In Purſuance of this Interlocutor, the Lord Ordinary, of this Date, © Decerncd againſt the Defender 
ele“ for the Balance of 3721. 45. 19. Sterling, and Intereſt thereof, from the gth Doy of April, 17 <4, 
0 E until Payment.“ | | . h ; 
| The Appellant again preferred another Petition to the whole Lords, complaining of the two In- 

terlocutors laſt before recited ; and the Lords, of this Date, pronounced the following Interlocutor, 
Wnt, b.“ Having heard this Petition, they refuſe the ſame, in ſo far as reſpects the firſt Article, whether the 
ſeo! “ Petitioner is intitled to have Credit in his Account Current with the Purſuer for the 2951. 45. 10 d. 
keel e and in fo far adheres to the former Interlocutor ; but ordains the Petition to be ſeen and anſwered 
againſt the 16th Day of November next, upon the ſecond Article, v/2. Whether the 2co J. Sterling, 
remitted by Boyd to Haliburton, on the 25th of March, 1752, ought to impute pro Rata to the 
whole Sums which Boyd at the Time was due to Haliburton.” 
The Reſpondents having put in their Anſwers to this Petition, the Lords, of this Date, pronounced 
1 the following Interlocutor. The Lords having adviſed this Petition, with the Anſwers thereto, 
13 « they adhere to the former Interlocutor, and refuſe the Deſire of the Petition.” 
2 The Appellant has now thought proper to appeal to your Lordſhips, from the Eight ſeveral Inter- 
locutors before recited. IN so FAR as Deduction or Allowance is thereby denied of the three Bills above- 
mentioned: AND IN 80 FAR as the Appellant is not found intitled to a proportional Share cf the 2c01. 
remitted by Mr. Boyd to Mr. Haliburton : AND IN so FAR as he is decreed to pay the Eixpences of ex- 
tracing the Decree of the Court of Seſſion. But the Reſpondents moſt humbly hope that all the ſaid In- 


terlocutors will be affirmed, and that the Appeal will be diſmiſſed 47h Coj7s, for the following, 
among other 
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It is admitted, That the three Bills in Queſtion were tranſmitted by the Appellant the In- 
dorſer, on his own Account and Riſk, to Mr. Haliburton, who was to receive the Money, 
and pay it according to the Appellant's Directions. — Mr. Hal:burton was allowed only 
one-half per Cent. Commiſſion on this Account. His Duty was merely to demand the 
Money, and to receive further Directions from the Appellant, in Caſe the Acceptors 
failed to make Payment. — Mr. Haliburton was obliged to ſend the Bills forward to 
| Glaſgow, as the Acceptors reſided in that Neighbourhood, and the Money could be more 
eaſily remitted from thence. lt is admitted, That he acted properly in this Reſpect, and 
that Mr. Boyd, to whom the Bills were ſent, was a conſiderable Merchant, of the beſt 
Character, and moſt unqueſtionable Credit, with whom Mr. Haliburton dealt largely on 
his own Account. As the Bills were paid immediately when they became due, or 
a few Days after, it is not pretended that any Step was omitted in recovering the Money 
from the Acceptors.---Soon after the Money was received by Mr. Boyd, a Part of it was 
remitted, and Mr. Haliburton preſſed the Remittance of the whole, with the greateſt Anxiety 
and Solicitude. It was impoſſible for him to take any other Steps for Recovery of it 
from Mr. Boyd, as at that Time he could entertain no Suſpicion of his Circum..ances.— 
He acted for the Appellant in the ſame Manner he did for his own Account, and they 
have both become Sufferers by Mr. Boyd's Inſolvency ; and therefore the Appeliant can 
have no Claim againſt the Reſpondents, on Pretence of any Neglect of Duty, as a Fac- 
tor, in negotiating the Three Bills in Queſtion. 


. 


| 5 


19 


The Appellant alledges, That by the Evidence in the Courſe of the Proceedings, it 
appears that the Bills in Queſtion were actually paid by the Acceptors as ſoon 1; 
they became due; and that probably Mr. Boyd received the Money, even before 
that Time, as he indorſed them to another Perſon as ſoon as they came to his 
Hands; yet Mr. Boyd in his Letters, concealed theſe Particulars, and for ſome 
Weeks pretended the Bills were not paid, though he had actually received the 

Money; and as Mr. Haliburton ſuffered himſelf to be amuſed by theſe Pretences, 
he ought to be liable for the Conſequences arifing from the Delay in remitting the 
Mone 

a It is . That Mr. Haliburton either knew, or could poſſibly ſuſpect, that 

Mr. Boyd had received the Money earlier than he mentioned in his Letters exhibited, 

And though the Fact ſhould be ſo as alledged, this can never alter the Caſe with 

reſpect to Mr. Haliburton, as he ated according to the beſt of his Judgment and 

Power, agreeable to the Information he received at the Time. 


IT. The other Article in Diſpute between the Parties, relates to the 200 J. remitted by Mr. 
Boyd to Mr. Haliburton, on the 25th of March.—lIt appears by Mr. Boyd's Letters of the 
23d and 25th of March, That there was due on the 24th of March, a Bill of Exchange 
for 2351. 1 3 5. 6 d. accepted by him, and payable to Meſſrs. Coutts and Company, which 
was then in Mr. Haliburton's Hands; and that the 200 J. was expreſly remitted for 
Payment of this Bill.—In the laſt of theſe Letters accompanying the Remittance, Mr, 
Boyd writes, That the Money due by Macintyre and others, at Greenock, was not then 
paid, and that the other two Bills were not due till the 28th of March. The 2000. 
thus remitted, could not therefore poſſibly be applied to any other Purpoſe, than for the 
Payment of Meſſrs. Coutts Bill; and being ſo applied, there is not a Colour of Argument 
for the Appellant's now claiming any Part of this dum. 

III. The Expences awarded by the Interlocutor of the 3oth of July, 1762, cannot be juſtly com- 
plained of; theſe amount only to 27/. 8s. 74. Sterling, and are but a very ſmall Part of 
the real Coſts the Reſpondents have been put to by a Litigation of Eight Years, in 
which Time there have been Eight ſeveral Interlocutors pronounced againſt the Appel- 
lant, to which he has refuſed to ſubmit. 


C. YORKE. 
AL. WEDDERBURN, 
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